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In July 2012, the United States District Court, Western Division of Tennessee, reduced a
prevailing party’s fee petition due to objectionable billing practices. Although the adjustment
was proportionally minimal, Judge Charmaine G. Claxton provided a detailed explanation
behind his decision that can serve as a guiding light for future fee disputes. Judge Glaxton
relied on the Lodestar method to calculate reasonable attorney fees and ultimately awarded
$171,698.75 after deducting $3,150 for unnecessary mediation preparation and attendance by
more than one attorney, and $29,485 for efforts spent on unsuccessful claims not central to
the lawsuit.
The lawsuit arose when Plaintiff, a photographer, sued Defendants, including Memphis
Convention and Visitors Bureau (“MCVB”), for copyright infringement related to their alleged
“unauthorized reproduction, distribution, and/or display of his photographs through multiple
internet websites and print media.” The plaintiff’s allegations included direct copyright
infringement, contributory copyright infringement, vicarious copyright infringement, and
breach of contract. Plaintiff sought damages, injunctive relief, legal expenses, and
compensation for “Defendant’s indirect profits from the infringement.” The jury held that
MCVB infringed upon Plaintiff’s copyright for four of his photographs, awarding $17,500 and
$7,000 for two photographs, and $15,000 each for the other two, where MCVB’s infringement
was willful.
Soon after the decision, Plaintiff filed a motion requesting $199,657.50 in attorneys’ fees and
$4,676.25 in costs and expenses pursuant to 17 U.S.C. § 505. The statute requires that the
party must prevail in order to be awarded attorneys’ fees. The Court concluded that Plaintiff
did prevail in accordance with the statute and used the Lodestar method to determine the
reasonableness of the requested fees. The Lodestar method multiplies “the proven number of
hours reasonably expended on the case by an attorney, multiplied by a reasonable hourly
rate.” The reasonableness is determined by looking at twelve factors including the skill, time,
and labor needed to litigate the claim, as well as other relevant factors such as the outcome of
the case, awards in similar suits, and the attorney’s reputation.
The Court’s Lodestar calculation only took into account the reasonableness of the hours billed,
as the parties did not dispute the reasonableness of the hourly rates. In disputing the fee
petition, MCVB identified three categories of objectionable billing entries: “(1) duplicative time
entries for two attorneys at depositions, mediation, and trial; (2) hours spent on unsuccessful
claims; (3) hours spent litigating against other defendants.” Regarding the first objection, the

A KEY POINT OF INTEREST IN THIS CASE IS THE
COURT’S DISCUSSION OF HOW TO AWARD
ATTORNEY’S FEES WHEN THE PARTY DOES
NOT PREVAIL ON EVERY CLAIM ALLEGED.
Court reduced the fees by $3,150 because
Plaintiff failed to demonstrate why both
attorneys were needed for preparation for and
attendance at the mediation. Regarding
MCVB’s second objection, the court held that
“the multiple copyright-infringement claims
were not sufficiently distinct to render
Plaintiff’s request for attorneys’ fees
unreasonable” because “much of the
preparation would have been the same
regardless of precisely which photos were at
issue.” However, the Court did reduce the
Plaintiff’s requested fees by $29,485. This
amount represented the portion of the fees
billed pertaining only to the claims for the
photos where no copyright infringement was
found. Regarding MCVB’s third and final
objection, the court removed $8,905, or half
the total fees related to the motion for
summary judgment.

an effective use of the Lodestar method to
calculate reasonable attorney fees.
In addition, a key point of interest in this case
is the Court’s discussion of how to award
attorney fees when the party does not
prevail on every claim alleged. Here, the
judge deducted numerous hours billed for
unsuccessful claims, specifically, time
dedicated to claims for the two photographs
where no copyright infringement was found.
Accordingly, this decision, and others like it,
should encourage attorneys to avoid
frivolous allegations, and dedicate the bulk of
their time to claims more likely to be
meritorious.
By Melissa Sterling
*Jacobs v. Memphis Convention and Visitors Bureau,
2012 WL 4468500 (W.D. Tenn. 2012). Full copies of
court decisions may be available through counsel or
through various internet or paid services.

Implications for Legal Billing:
Judge Claxton’s ruling reaffirms industry
standards regarding objectionable billing
practices such as having multiple attorneys
prepare for and attend depositions, hearing,
and mediations. The ruling also demonstrates

Sterling Analytics is a consulting and advisory firm that helps companies reduce their legal
expenses. Our proven methodologies are based on legal precedent, guidelines and ethical
standards that compel law firms to significantly modify improper billing practices. Although our
clients come from a broad range of industries with different legal budgets, they share a
concern about their legal expenses and are looking for solutions to manage outside counsel
while maintaining the highest service level standards. We are able to audit legal fees based
on our extensive database of proprietary benchmark data and our solid understanding of
traditional legal practices. Our process is fair, independent, cost effective and maintains
attorney-client privilege. We are able to measure the extent to which our clients' legal
expenses exceed industry standards, and will manage the negotiation and recovery of
excessive fees. To institutionalize cost controls, we assist clients by installing systems and
protocols that monitor billing activity and catch improper practices.
Sterling Analytics Group, LLC
135 Crossways Park Drive
Woodbury, NY 11797
(646) 863-9433
info@sterlinganalytics.com

© 2014 Sterling Analytics Group, LLC.
All Rights Reserved.

www.sterlinganalytics.com

