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In a recent Colorado Court of Appeals case, the former plaintiff in a 
premises liability action appealed the award of costs to defendant-owner for 
non-testifying expert witness fees, and the costs of photocopying defendant’s 
client file upon a change of counsel during the litigation. 

First, appellant argued that the costs for retaining an expert witness 
who did not ultimately testify in the litigation should not have been awarded.  
The Court followed their own case precedent, which permits costs for non-
testifying experts who are either 1) hired to provide advisory or consulting 
services, or 2) did not testify due to extrinsic circumstances rendering their 
services unnecessary.  In the case at hand, respondent’s counsel did not feel 
that their own expert’s testimony was necessary, concluding “that the cross-
examination of plaintiff’s experts was sufficient.”  Further, they argued that the 
advice and assistance of their expert witness contributed to the successful 
cross-examination.  The court was convinced by this argument, thus affirming 
the award of costs for the non-testifying expert witness on these narrow 
grounds. 

However, the court agreed with plaintiff-appellant that the cost of 
photocopying defendant’s client file when defendant’s first counsel was 
discharged constituted an improper award of fees.  Following a Colorado Bar 
Ethics Opinion, the court determined that it was a fundamental principle that 
the client file is the property of the client and as such, must be surrendered 
upon request.  Consistent with this rule, the court held that “it is the lawyer’s 
responsibility to bear duplication costs if the lawyer believes that the lawyer 
should retain a copy.” In the current case, the defendant agreed to pay the 
costs of duplication of their own file without any obligation to do so, therefore 
the lower court’s award of costs was found to be an error and was vacated. 

Implications for Legal Billing: This case affirms the award of costs for 
expert witnesses who do not ultimately testify at trial, but on narrow grounds.  
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In Colorado, the proponent of the award 
of costs must show that their expert 
played a significant part in advising or 
consulting during the litigation, or that 
there existed extrinsic circumstances 
rendering the use of the expert witness 
unnecessary.   It will ultimately be at the 
court’s discretion as to whether the 
proponent has sufficiently proven that 
retaining the non-testifying expert 
witness was not superfluous.   

Also confirmed by this decision is that 
when a firm duplicates a client’s file for 
their own protection and benefit, they do 
so at their own cost absent a prior 
agreement to the contrary.  If the client 
agrees to pay the costs of photocopying 
when discharging counsel or otherwise, 
they are not permitted to pass on the 
costs they voluntarily subsumed to the 

other party at the end of the litigation. 
Any award of costs under these 
circumstances will be vacated on 
appeal. 

* Lombard v. Colorado Outdoor Education Center, 
Inc., 266 P.3d 412 (Colo. App. 2011). Full copies 
of court decisions may be available through 
counsel or through various Internet links or paid 
services. 
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Sterling Analytics is a consulting and advisory firm that helps companies reduce their legal 
expenses. Our proven methodologies are based on legal precedent, guidelines and ethical 
standards that compel law firms to significantly modify improper billing practices. Although our 
clients come from a broad range of industries with different legal budgets, they share a 
concern about their legal expenses and are looking for solutions to manage outside counsel 
while maintaining the highest service level standards. We are able to audit legal fees based 
on our extensive database of proprietary benchmark data and our solid understanding of 
traditional legal practices. Our process is fair, independent, cost effective and maintains 
attorney-client privilege. We are able to measure the extent to which our clients' legal 
expenses exceed industry standards, and will manage the negotiation and recovery of 
excessive fees. To institutionalize cost controls, we assist clients by installing systems and 
protocols that monitor billing activity and catch improper practices.   
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